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Report No: 

Meeting Date: 

Alameda-Contra Costa Transit District 

STAFF REPORT 
TO: AC Trans.it Board of Directors 

FROM: Denise C. Standridge, Interim General Counsel 

SUBJECT: AC Transit Retirement Plan Amendments 

ACTION ITEM 

RECOMMENDED ACTION(S): 

14-186 

June 25, 2014 

Consider adoption of Resolution No. 14-031 confirming the inclusion of employees hired July 1, 

2012 through December 31, 2014 in the AC Transit Employees' Retirement Plan (Tier 1) and 

repeal ing Resolution Nos. 12-030 and 13-006. 

EXECUTIVE SUMMARY: 

On May 23, 2012, the AC Transit Board of Directors adopted Resolution 12-030 approving a tier 

2 pension plan for unrepresented employees and certain Board officers effective July 1, 2012. 

The Public Employees' Pension Reform Act of 2013 (PEPRA) was signed into law by Governor 

Brown on September 12, 2012, and became effective January 1, 2013. On February 27, 2013, 

the Board adopted Resolution No. 13-006 approving Amendment 13-A-16 to the AC Transit 

District Employees' Retirement Plan. This amendment became effective on January 1, 2013 for 

each represented employee who first became a participant on or after January 1, 2013, and July 

1, 2012 for each non-represented employee who first became a participant on or after July 1, 

2012. On March 27, 2013, the Board confirmed the content of Resolution No. 13-006 as it 

pertained to unrepresented employees but was silent as to the included Board officers. On 

October 4, 2013, Government Code § 7522.02 was amended to exempt public transit employees 

from PEPRA until January 1, 2015 or until the federal district court issues a decision, whichever is 

sooner. The Retirement Board subsequently requested that the Board repeal Plan Amendment 

13-A-16 in accordance with its understanding that the District did not want the amendment 

enforced. 

BUDGETARY /FISCAL IMPACT: 

Unknown at this time and dependent on the number of employees who actually vest in the plan. 
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BACKGROUND/RATIONALE: 

The District has discussed pension reform since 2010. Former Board President, Rocky 

Fernandez, presented Board Memo No. 10-264 on November 17, 2010 suggesting amendments 

to the AC Transit Employees' Retirement Plan and the Board directed the General Counsel to 

initiate the amendment process. The matter returned to the Board on December 15, 2010 via 

GC Memo No. 10-279, which was continued to a Board Retreat held on March 30, 2011. At the 

retreat, the Board considered a two-tier pension system for unrepresented employees with the 

specifics to be developed in the near future. 

With the desire to enact a two tier pension plan for all employees, the matter was brought to 

the unions for negotiations. On July 20, 2011, IBEW voted to accept a tentative contract, which 

included a "re-opener related to the Tier 2 pension plan to begin on February 1, 2012." On July 

25, 2011, AFSCME also voted to accept a tentative contract, which included a "second tier 

pension re-opener on February 1, 2012." The Board of Directors approved both agreements on 

July 27, 2011 via GC Memo 11-151 and GC Memo 11-153. 

Thereafter, a pension committee was formed and met on August 18, August 25, September 1, 

and September 15, 2011. The committee became aware of the Governor's plans to enact 

pension reform and it was decided to wait and see what would occur. However, the Board 

decided to move forward with pension reform as to unrepresented employees. On May 23, 

2012, the Board considered GM Memo 12-136 and adopted Resolution 12-030 approving a tier 

2 pension plan, effective July 1, 2012, for unrepresented employees and Board Officers whose 

contract of employment provided for their participation in Tier 2. While the plan included 

some of the features that had been proposed by the governor, the governor's plan had not yet 

been signed into law. 

The governor's plan, known as the Public Employees' Pension Reform Act (PEPRA) was signed 

on September 12, 2012 and became effective on January 1, 2013, codified in California 

Government Code 7522 et seq. The Interim General Counsel presented Staff Report 12-314 on 

December 12, 2012 regarding the actuarial impact on future annual costs of a proposed 

amendment to AC Transit Employees' Retirement Plan that encompassed PEPRA. A tentative 

agreement was reached on January 18, 2013 between the District, IBEW and AFSCME to amend 

the AC Transit Employees' Retirement Plan to implement PEPRA. The tentative agreement had 

Plan Amendment 13-A-16 attached. The matter returned to the Board on January 23, 2013 

with the General Manager presenting Staff Report 12-314(a). However, it was continued to 

February 13, 2013, at which time it was further continued to February 27, 2013 for additional 

information. At the Board meeting on February 27, 2013, the General Manager presented Staff 

Report 12-314c and the Board adopted Resolution 13-006 approving Amendment 13-A-16 to 

the District Employees' Retirement Plan. Because of uncertainty over how this would affect 

Resolution 12-030 in regards to the unrepresented employees participating in Tier 2, the matter 

returned to the Board on March 27, 2013 with the Interim General Counsel presenting Staff 
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Report 12-314d. The Board adopted a motion confirming the content of Resolution 13-006 and 

Amendment 13-A-161
, reflecting that prior Resolution 12-030, regarding unrepresented 

employees, had not been repealed and that non-represented employees who became 

"participants" on or after July 1, 2012, were included in Plan Amendment 13-A-16. 

Additionally, this amendment did not follow all of the provisions set forth in the resolution. 

Instead, the amendment simply implemented PEPRA provisions. Further, this clarification in 

Staff Report 12-314d was silent as to Board Officers referenced in Resolution 12-030, essentially 

leaving them without a plan whatsoever. 

As a result of this plan amendment, tier 2 participants began making contributions pursuant to 

the amended plan as of their May 3, 2013 paychecks. Transit unions protested the PEPRA 

legislation and reached out to the U.S. Department of Labor, which decided not to certify 

federal transit funds for California transit agencies. A lawsuit ensued and AB 1222 and SB 13 

were introduced and enacted. As a result of this legislation, California Government Code § 

7522.02 was amended to exempt public transit employees whose interests were protected 

under Section 5333(b) of Title 49 of the United States Code until either the federal district court 

issued a ruling or until January 1, 2015, whichever was sooner. As a result, the District ceased 

taking employee contributions and, in December 2013, returned those contributions to 

employees. 

On March 28, 2014, Jeffrey Lewis, Chair of the AC Transit Retirement Board, wrote a letter to 

President Harper of the AC Transit Board of Directors requesting that the District take formal 

action as soon as possible to repeal Plan Amendment 13-A-16 because the Retirement Board 

understood the District Board did not want the Plan Amendment enforced at this time. The 

Board is now faced with a situation wherein its PEPRA amendment is contrary to law as PEPRA 

has been put on hold until the court makes a decision or January 2015, whichever is sooner, for 

District employees. There are 3 classes of employees affected: unrepresented, one Board 

officer and AFSCME/IBEW. Each is addressed separately below. 

Unrepresented Employees: Although the Board passed a resolution for unrepresented 

employees establishing a tier 2 plan, no plan amendment was made pursuant to that 

resolution. As discussed above, the plan amendment was pursuant to PEPRA. Further, Board 

Policy 201, section 4.12 states that all unrepresented employees hired on or after July 1, 2012 

shall participate in the tier two plan as set forth in Government Code § 7522 et seq. (PEPRA). 

There have been 12 unrepresented employees hired since July 1, 2012. The offer letters given 

to these employees do not contain the same language regarding their pension. The following 

are the variations in the letters: 

1 
The Board expressed concern over the allegation that the plan amendment passed by the Board on February 27, 

2013 differed from the plan amendment attached to the tentative agreement signed by AFSCME and IBEW. There 
are 4 sections that differ in language. 
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1. As an unrepresented employee, hired on, or after July 1, 2012, you will be a participant in 

the Tier 2 retirement plan which requires an employee contribution of 8% of gross 

earnings. 

2. As an unrepresented employee hired on, or after July 1, 2012, you will be a participant in 

the Tier 2 retirement plan. 

3. As an unrepresented employee, hired on, or after July 1, 2012, you will be a participant in 

the Tier 2 retirement plan, as may be amended or superseded by the District pursuant to 

pending State legislation on pension reform (AB340}. The current Tier 2 Plan requires an 

employee contribution of 8% of gross earnings. 

4. As an unrepresented employee, hired on or after July 1, 2012, you will be a participant in 

the Tier 2 retirement plan, as may be amended or superseded by the District pursuant to 

pending State legislation on pension reform (AB340}. 

5. As an employee hired on or after January 1, 2013, you are currently covered by the Public 

Employees' Pension Reform Act of 2013. As such, you will be required to contribute 6% 

of annual income towards the cost of your District pension. 

6. No reference to pension whatsoever. 

As is further evidenced by the various offer letters, the tier 2 plan envisioned for unrepresented 

employees morphed into PEPRA. 

Board Officer: Similar to unrepresented employees, the Board's intent in passing Resolution 12-

030 was to implement a tier two pension plan that included Board officers whose contracts 

stated that said officers were members of a tier two pension plan. However, as stated above, 

there was never a plan amendment incorporating the terms of this resolution. When the 

Interim General Counsel returned to the Board on March 27, 2013 to confirm that the 

unrepresented employees were included in the PEPRA amendment, there was no mention of 

the one remaining Board officer who was affected by Resolution 12-030. The Board failed to 

clarify what its intentions were to that Board Officer referenced in Resolution 12-030 and no 

other amendment was made to the plan for that officer. The Board Officer's contract included 

language regarding pension and is subject to negotiation with the Board. 

AFSCME/IBEW Employees: As mentioned above, AFSCME and IBEW voted to have pension re

opener discussions beginning February 1, 2012. Almost one year later, these unions tentatively 

agreed to the PEPRA amendment. However, the plan amendment attached to this tentative 

agreement differed than that passed by the Board in 4 sections. While these changes may not 

have been significant to the unions had they known about them, they will argue that the agreed 

upon amendment was not the one passed and accuse the District of negotiating in bad faith. 

However, since then, IBEW has agreed to a tier 2 plan for its new employees. The District is still 

in negotiations with AFSCME and will engage in re-opener discussions with ATU. 

Because PEPRA, as to transit employees, has been put on hold by law until either a court 

decision is rendered or January 1, 2015, it is recommended that the Board adopt Resolution No. 
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14-031 to 1) confirm the inclusion of employees hired on July 1, 2012 through December 31, 

2014 in the AC Transit Employees' Retirement Plan (Tier 1); 2) repeal Resolution No. 12-030 

approving pension benefits for unrepresented District employees hired after July 1, 2012 and 

Board Officers whose contracts provided for Tier 2 participation; and 3) repeal Resolution No. 

13-006 approving Amendment 13-A-16 to the AC Transit District Employees' Retirement Plan to 

comply with the Public Employees' Pension Reform Act of 2013. 

The Board should begin a tier 2 pension system effective January 1, 2015 It should be made 

clear to all new employees2 and Board Officers who begin their employment with the District as 

of January 1, 2015 that they will be subject to and placed in Tier 2. This should provide ample 

time to develop a two tier plan and implement it without ambiguity. 

ADVANTAGES/DISADVANTAGES: 

Repealing Amendment 13-A-16 meets the District's obligation to comply with State law which 

has put PEPRA on hold as to public transit employees until January 1, 2015. 

The disadvantage of repealing this amendment is that the District will pay more in pension 

benefits to those employees affected by this ambiguity who actually retire from the District. 

ALTERNATIVES ANALYSIS: 

One alternative to repealing Amendment 13-A-16 is to keep it in place for unrepresented 

employees and AFSCME and IBEW employees by arguing that it is a negotiated tier two plan 

that happens to have similarities to PEPRA but is not in fact PEPRA. This alternative is not 

recommended because of the risks it poses to the District. 

A second alternative is to develop a tier two plan effective January 1, 2015 with those 

unrepresented employees and the remaining Board Officer accruing benefits at the tier one 

level from date of hire until January 1, 2015 and accruing benefits at the tier two level from 

January 1, 2015 until date of retirement. This is also not recommended because of the risks to 

the District. 

PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

1. Resolution 12-030 

2. Resolution 13-006 (includes Amendment 13-A-16) 

ATTACHMENT: 

1. Resolution No. 12-030 

2 This will not apply to new AFSCME and ATU employees until the District and these unions have reached an 
agreement regarding pension. 
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2. Resolution No. 13-006 (with Amendment 13-A-16) 

3. Letter from the Retirement Board 

4. Resolution No. 14-031 

Reviewed by: 

Prepared by: 

Denise C. Standridge, Interim General Counsel 

James D. Pachan, Interim Chief Financial Officer 

Denise C. Standridge, Interim General Counsel 
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ALAMEDA-CONTRA COSTA TRANSIT DISTRICT 
RESOLUTION NO. 12-030 

A RESOLUTION APPROVING PENSION BENEFITS FOR UNREPRESENTED 
DISTRICT EMPLOYEES 

WHEREAS, there are unrepresented District employees; and 

WHEREAS, unrepresented District employees include Board Officers; and 

WHEREAS, the District's Board of Directors is authorized to determine pension 
benefits for unrepresented District employees; and 

WHEREAS, the General Manager has been authorized by the District's Board of 
Directors to act as its representative in determining pension benefits for unrepresented 
District employees; and 

WHEREAS, the General Manager has recommended to the District's Board of 
Directors pension benefits for unrepresented District employees; and 

WHEREAS, the District's Board of Directors has received recommended pension 
benefits for unrepresented District employees; and 

WHEREAS, the District's Board of Directors has considered the recommended 
pension benefits for unrepresented District employees as set forth in Exhibit A, which is 
attached and incorporated by reference; and 

WHEREAS, under the Ralph M. Brown Act, the District's Board of Directors must 
act on pension benefits for unrepresented District employees in open session; 

NOW, THEREFORE, the Board of Directors of the Alameda-Contra Costa 
Transit District does resolve as follows: 

Section 1. Approves the pension benefits for unrepresented District employees 
set forth in Exhibit A. 

Section 2. This resolution shall become effective immediately upon its 
passage by four affirmative votes of the Board of Directors. 

PASSED AND ADOPTED this 23nt day of May 2012. 

Resolution No. 12·030 Page1 of2 
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Elsa Ortiz, President 

Attest: 

I, Linda A. Nemeroff, District Secretary for the Alameda-Contra Costa Transit 
District, do hereby certify that the foregoing Resolution was passed and adopted at a 
Regular meeting of the Board of Directors held on the 231h day of May 2012, by the 
following roll call vote: 

AYES: DIRECTORS HARPER, WALLACE, PEEPLES, PRESIDENT 
ORTIZ 

NOES: DIRECTORS YOUNG, WILLIAMS 

ABSENT: VICE PRESIDENT DAVIS 

ABSTAIN: NONE 

Approved as to Form and Content: 

Resolution No. 12-030 Page2 of2 
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AMENDMENTS TO TERMS AND CONDITIONS OF EMPLOYMENT 
FOR UNREPRESENTED DISTRICT EMPLOYEES 

SECOND TIER PENSION PLAN 

1.0 Defined Benefit Retirement Plan - For Unrepresented Employees Hired On or 
After July 1, 2012 and for Board Officers Whose Contract of Employment 
Provides for their Participation in Tier 2 (as hereinafter defined). 

(a) The retirement benefits for all eligible unrepresented employees hired on 
or after July 1, 2012 -and Board Officers whose contract of employment 
provides for their participation in Tier 2 - (herein "employee" or 
"employees") shall be in accordance with the AC Transit Employees' 
Retirement Plan (2012) ("Tier 2") and any amendments thereto as 
approved by the AC Transit Board of Directors. 

(b) Employees shall contribute 4.0% of their gross earnings on a bi-weekly 
basis to Tier 2. 

(c) Under Tier 2 the service retirement benefits at age 65 are calculated 
based on the following formula: 

0.833% x monthly average earnings x years of service 

(d) Under Tier 2 the service retirement benefits for employee who retire prior 
to age 65 shall be based on the following actuarially derived formulas: 

Age 64: 
Age 63: 
Age 62: 
Age 61 : 
Age 60: 

0. 751 o/o x monthly average earnings x years of service 
0.678% x monthly average earnings x years of service 
0.614% x monthly average earnings x years of service 
0.557% x monthly average earnings x years of service 
0.506% x monthly average earnings x years of service 

There shall be no service retirement benefit payable under Tier 2 prior to 
age 60. 

(e) The monthly average earnings under Tier 2 shall be calculated based on a 
36 month averaging period. This 36 month averaging period will be the 
grea~rot · 

1. the highest three (3) calendar years' eiirnings, or 

2. the last 36 months of employment. 
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In calculating earnings during the last 36 months of employment all 36 
months shall be taken into consideration even if the employee has 
reduced or no earnings in any of those months. 

(f) Except as indicated in (g) below, the monthly average earnings shall 
include all funds paid to the employee for any of the following: 

1. Straight time hours worked; 

2. Shift and/or special assignment differentials; and/or 

3. Overtime that does not exceed 10% of the employee's base pay. 

For purposes of this section base pay is determined by multiplying 
the employee's hourly rate by that portion of the eligible 6,240* 
straight time hours applicable to that hourly rate during the final 
averaging period. (*6,240 hours= 40 hours/week x 52 weeks x 3 
years) 

Example: The base pay of an employee with an hourly rate of $25.00 for the first 
18 months of the final averaging period and $25.50 for the remainlng18 months 
ofthe final averaging period would be $157,560 (i.e. ($25 x 3120 hours)+($25.50 
x 3120 hours)). 
If that employee earned $20,000 in overtime pay during the three year averaging 
period only $15,756 (i.e. $157,560 x 10%) will be included when determining the 
monthly average earnings and the remaining $4,244 will be excluded. 

(g) The monthly average earnings shall also include time paid during which 
the employee is excused from work because of any of the following: 

1. Vacation; 

2. Holidays and/or banked holidays; 

3. Sick leave; 

4. Jury Duty; 

5. Compensatory time off; and 

6. Paid leave of absence, including but not limited to military leave 
and bereavement leave. 

(h) The monthly average earnings shall not include: 

1. Any payment for overtime that exceed 1 0% of the employee's base 
pay as described in subsection (f) above; 
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2. District contributions to deferred compensation plans (i.e. 401 (a) or 
457(b) plans); 

3. Cash out or rollover of any accrued leave balances made while still 
an active employee of the District; or 

4. Final settlement pay (i .e. payout of accumulated leave of any type, 
severance pay, etc. upon termination of District employment). 

(i) The retirement formula shall include partial year service for additional full 
months worked on a pro rata basis. 

0) Service as a part-time bus driver for AC Transit shall be credited on a pro
rata basis in determining years of service. 

(k) Except as indicated below, if an employee leaves District employment 
prior to vesting for any reason, or prior to retirement, then the total amount 
contributed by the employee to Tier 2 shall be returned to him/her without 
interest and the employee will no longer be eligible to receive a retirement 
benefit under Tier 2. 

(I) 

(m) 

Exceptions: 

1. An employee vested in Tier 2 may elect to leave his/her employee 
contributions in Tier 2; in which case the retirement benefit payable 
under Tier 2 shall be available to the employee starting at age 60. 
An employee vests in Tier 2 after five years participation. 

2. If an employee is challenging the termination of his/her District 
employment through administrative or other legal procedures, then 
the reimbursement of the employee contributions to Tier 2 will not 
be made until after these procedures have been exhausted and the 
employee's termination is either upheld or denied. 

\ 

When an employee who terminated District employment and had his/her 
employee contributions refunded returns to District employment he/she 
shall be eligible to participate in Tier 2 from the date of rehire. If the 
employee desires to receive credit for his/her prior service with the District 
- and Tier 2 permits the employee to receive such credit - then he/she 
must repay all refunded employee contributions to Tier 2 prior to being 
able to receive any credit for prior District service. 

If an employee participating in Tier 2 dies prior to retirement, regardless of 
age at the time of death, no death benefit shall be payable unless the 
participant: 
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1. was eligible to receive a retirement benefit on the date of death; or 

2. had at least ten (10) years of service on the date of death. 

In addition, the employee must have an eligible spouse or a child on the 
date of death and the employee's contributions to Tier 2 must not have 
been returned to the employee or his/her heirs or beneficiaries. 

The preretirement death benefit shall be payable to a participant's eligible 
spouse or, if there is no eligible spouse, to a child. For the purposes of this 
section, a child shall be defined as an unmarried child up to the age of 19. 
Eligibility shall continue from the age of 19 through the age of 24 for a 
child who is enrolled as a full-time student in an accredited school and is 
unmarried. A full-time student Is one taking at least twelve semester units 
(or equivalent hours) in a qualified college, university, or vocational school. 

(n) Tier 2 shall include a "pop-up" option for those employees choosing a 
survivor benefit. If this option is selected and the survivor chosen by the 
employee/retiree predeceases the retiree, the retiree's benefit level will 
increase or "pop-up". 

(o) The amount of any Occupational Disability Retirement Benefit otherwise 
payable to any employee participating in Tier 2 who becomes entitled to 
an Occupational Disability Retirement Benefit shall be reduced by the 
amount of any payment received by such individual through any workers' 
compensation program, excluding any such payment determined without 
reference to such participant's earnings as an employee. 

2.0 Defined Contribution Retirement Plan 

(a) An employee hired on or after July 1, 2012,- and any Board Officer whose 
employment contract provides for his/her participation in Tier 2 - shall 
contribute a minimum of 4.0% of his/her gross earnings on a bi-weekly 
basis to the District sponsored 457(b) plan. 

(b) If the employee makes the contribution required by (a) above, the District 
will contribute 3.0% of the employee's gross earnings on a bi-weekly basis 
to a District sponsored 401 (a) plan. 

(c) The District contributions to the 401 (a) plan will vest after the employee 
has completed one year of service with the District. 

(d) Upon vesting, no reimbursement of the District contributions to the 401 (a) 
plan will be required except for any District contribution(s) made in excess 
of the required District contribution specified in (b) above. To minimize the 
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employee's tax liability, any overpayment by the District to the 401 (a) plan 
shall be deducted from future District contributions until such time as the 
overpayment has been fully accounted for. 

(e) The employee is required complete all necessary paperwork to establish 
his/her 457(b) and 401(a) account with the District's vendor(s). The District 
will not make any matching contributions until the employee has 
established his/her 401 (a) account. 

(f) The employee is responsible for any applicable taxes associated with 
his/her 457(b) and/or 401 (a) account. 

(g) No employee or District contributions will be made in excess of any 
maximum contribution level established by the Internal Revenue Service. 
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ALAMEDA-CONTRA COSTA TRANSIT DISTRICT 
RESOLUTION NO. 13-006 

Att. 2 to SR No. 14-186 

A RESOLUTION APPROVING AMENDMENT 13-A-16 TO THE ALAMEDA-CONTRA COSTA 
TRANSIT DISTRICT EMPLOYEES' RETIREMENT PLAN TO COMPLY WITH THE PUBLIC 

EMPLOYEES' PENSION REFORM ACT OF 2013 ALSO KNOWN AS ASSEMBLY BILL NO. 340 

WHEREAS, the Alameda-Contra Costa Transit District Board of Directors (the District) is 
authorized by the California Public Utilities Code to establish a retirement system; and 

WHEREAS, the District has created a retirement system known as the AC Transit 
Employees' Retirement Plan (the PlanL which Plan may be amended from time to time; and 

WHEREAS, the California Legislature sent the Public Employees' Pension Reform Act of 
2013 (AB 340 or PEPRA) to Governor Brown on or about August 31, 2012, which he signed on or 
about September 12, 2012 with an effective date of January 1, 2013; and 

WHEREAS, the District has been advised by legal counsel that it is necessary to amend 
the District's Plan to comply with AB 340; and 

WHEREAS, a proposed amendment of the District's Plan (the Plan Amendment) to 
comply with AB 340 has been prepared by legal counsel as set forth in Attachment A; and 

WHEREAS, in accordance with California Government Code Section 7507, the District's 
actuarial consultant prepared a report, dated December 11, 2012 and a revised report dated 
January 2, 2013 (the Reports) to estimate the effect on the District's current and future 
unfunded actuarial accrued liabilities and Annual Required Contributions resulting from PEPRA 
and by extension the Plan Amendment; and 

WHEREAS, the initial Report was placed on the District's website for public review and 
comment on December 13, 2012 and was available until January 2, 2013. The revised Report 
was posted to the District's website on January 12, 2013 and was available for public review 
and comment from that date to the present; and 

WHEREAS, no public comments on the Report have been received; and 

WHEREAS, in accordance with Board Policy No. 170, the Plan Amendment has been 
provided to Retirement Board staff, the affected unions (ATU, Local 192, AFSCME, Local 3916 
and IBEW, Local1245) and the Retirement Board for review and comment; and 

WHEREAS, in early December 2012, the District offered to engage in good faith 
negotiations with the aforementioned unions concerning the proposed Plan Amendment; and 

Resolution No. 13·006 Pagelo/3 
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WHEREAS, the District on December 21, 2012, received a letter from ATU, Local 192's 
counsel contending that PEPRA removes mandatory and/or traditional subjects of collective 
bargaining from consideration by the District and ATU under the provisions of section 13(c) of 
the Federal Transit Act (49 U.S.C. sec. 5333(b)(2)(B)), case law and the doctrine of federal 
preemption; and 

WHEREAS, by letter of January 7, 2013, to ATU's counsel, the District reaffirmed its 
readiness to bargain in good faith with ATU regarding the Plan Amendment and identified with 
specificity issues under PEPRA that require discussion and good faith negotiations; and 

WHEREAS, in early January 2013, the Board was advised that authorized 
representatives of AFSCME Local 3916 and IBEW local 1245 informed the District that said 
labor unions were in agreement with the Plan Amendment; and 

WHEREAS, the Retirement Board on January 14 and on February 14, 2013 authorized its 
staff to provide comments on the proposed Plan Amendment; and 

WHEREAS, Retirement Board staff provided comments on the proposed Plan 
Amendment to the District's legal counsel and District staff on January 16, 2013, and additional 
comments on February 14, 2013; said comments were provided to and duly considered by the 
District's Board of Directors prior to the consideration and adoption of the Plan Amendment; 

. NOW, THEREFORE, after giving due consideration to the information provided to It, as 
outline.d in the aforementioned Whereas clauses, the Alameda-Contra Costa Transit District 
Board of Directors does resolve as follows: 

SECTION 1. Amends the AC Transit Employees' Retirement Plan as set forth in 
Attachment A hereto, which is incorporated by this reference as though set forth fully in the 
body of this resolution. 

SECTION 2. Directs staff to begin implementation of the Plan Amendment. 

SECTION 3. Directs District staff to engage in good faith negotiations with ATU local 
192 regarding the provisions of PEPRA as required by the Federal Public Transportation Act, 
codified at 49 U.S.C. Section 5333(b)(commonly referred to as "Section -13(c)" of the Urban 
Mass Transportation Act of 1964). 

SECTION 4. Further directs staff to continue to monitor any legislation amending 
PEPRA, and decisions of the United States Department of labor interpreting the application of 
Section 13(c) to PEPRA and, as the result of such monitoring, bring to the Board's attention the 
need to take any action to modify the Plan Amendment as adopted. 

SECTION 5. This resolution shall become effective immediately upon its passage by 
four affirmative votes of the Board of Directors. 

Resolution No. 13-006 Poge2of3 

--
! 
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PASSED AND ADOPTED this 27'h day of February, 2013. 

Attest: 

I, Linda A. Nemeroff, District Secretary for the Alameda-Contra Costa Transit District, do 
hereby certify that the foregoing Resolution was passed and adopted at a regular meeting of 
the Board of Directors held on the 27th day of February, 2013, by the following roll call vote: 

AVES: 

NOES: 

ABSENT: 

ABSTAIN: 

VICE PRESIDENT WALLACE, PRESIDENT HARPER, DIRECTORS ORTIZ, PEEPLES, 
DAVIS 

DIRECTORS WILLIAMS, YOUNG 

NONE 

NONE 

Approved as to Form and Content: 

Resolution No. 13-006 Poge3of3 
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AMENDMENT 13·A·16 

AC TRANSIT EMPLOYEES' RETIREMENT PLAN 

Resolution No. 13-Q06 
Attachment A 

The AC Transit Employees' Retirement Plan (the "Plan") hereby is amended by adding a new Article XIII 

as set forth below. Capitalized terms not defined in this amendment have the same definitions as in the 

Plan. 

ARTICLE XIII 

PUBLIC EMPLOYEES' PENSION REFORM ACT 

13.1 Construction. 

(a) Effective Date. The provisions of this Article XIII are effective as of the dates set 
forth below. 

(b) Application and Interpretation. As of the applicable effective date, this Article 
XIII takes precedence over any conflicting provision of the Plan; all other Plan provisions remain 
in full force and effect. Article XIII will be interpreted and administered in accordance with the 
applicable requirements of the California Public Employees' Pension Reform Act of 2013, which 
are codified in Article 4, Chapter 21 of Division 7 of Title 1 of the California Government Code, as 
amended from time to t ime ("PEPRA"). 

(c) Authority to Amend. The District reserves the right to retroactively or 
prospectively amend this Article XIII as appropriate to (1) incorporate provisions reflecting the 
District's 2012 collective bargaining agreements (CBA) with the bargaining units represented by 
IBEW and AFSCME, subject to any collective-bargaining obligations, (2) incorporate the terms of 
the 2012 resolution of the District's Board of Directors ("District Board") concerning Participants 
who are Non-Represented Employees, and (3) reflect any amendments to or authoritative 
guidance under PEPRA affecting the Plan. 

13.2 Provisions Applicable to All Participants. This Section 13.2 is effective January 1, 2013, 
for every Participant, regardless of when his or her participation in the Plan begins. 

(a) No Retroactive Benefit Enhancements. Any enhancement to a Participant's 
Benefit that is adopted on or after January 1, 2013, or that results from a change to the 
Participant's classification or employment on or after that date, will apply only to Service 
performed on or after the operative date (as defined in section 7522.44 of the California 
Government Code) of the enhancement, and will not be applied to any Service performed prior 
to the operative date of the enhancement. 

4840992.8 



59

(b) Purchases of Nongualified Service Credit Prohibited. The purchase of 
nonqualified service credit, as defined by section 415(n)(3)(C) of the Internal Revenue Code, is 
not permitted. 

(c) Reinstatement of Retired Participants. Except as provided under Section 
13.2(d), if a retired Participant who is receiving a Benefit serves the District, or is employed by, 
or employed through a contract directly by the District, he or she will be reinstated. If a 
Participant is reinstated, payment of the Participant's Benefit will cease; and, the Participant will 
resume participation in the Plan, but only If he or she is eligible to participate under Section 2.1. 
This Section 13.2(c) applies only to retired Participants who return to employment or service on 
or after January 1, 2013. 

(d) Exception to Reinstatement. A retired Participant will not be reinstated under 
Section 13.2(c) if all of the following conditions are satisfied: 

(1) The District Board appoints the Participant either during an emergency 
to prevent stoppage of public business or because he or she has skills needed to 
perform work of a limited duration. 

(2) The appointment does not exceed a total of 960 hours in a Plan Year. 

(3) The monthly rate Of pay for the appointment is neither less than the 
minimum nor more than the maximum paid by the District to other Employees 
performing comparable duties, divided by 173.333 to equal an hourly rate. 

(4) The Participant does not earn any benefit under the Plan during the 
appointment. 

(5) Upon accepting the appointment, the Participant certifies in writing that 
he or she did not, during the 12 months preceding the appointment, receive any 
unemployment-insurance compensation arising out of the Participant's prior 
employment with the District. If the Participant accepts the appointment after receiving 
that type of compensation, the District must terminate the Participant's employment or 
service on the last day of the current pay period; and, this Section 13.2(d) will not apply 
to the Participant for 12 months after the termination date. 

(6) The appointment may not begin during the 180-day period after the 
Participant's retirement under the Plan, unless (A) the District certifies the nature of the 
employment or service and that the appointment is necessary to fill a critically needed 
position before 180 days has passed, (B) the District Board approves the appointment at 
a public meeting (the appointment may not be placed on a consent calendar), and (C) 
the Participant did not receive a retirement incentive at retirement. 

(e) Felony Convictions. 

(1) If a current or former Participant is convicted on or after January 1, 
2013, of a felony1 whether in state or federal court, then effective on the conviction 
date: the Participant will forfeit all rights and benefits accrued under the Plan from the 

2 
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date the Participant first committed the felony, and the Participant will not accrue 
further benefits under the Plan. 

(2) Unless otherwise ordered by a court or determined by the Retirement 
Board, any contributions made to the Plan by the Participant on or after the date he or 
she first committed the Felony will be returned, without interest, to the Participant 
upon the earliest of the Participant's death, separation from District employment, or 
Retirement. 

(3) "Felony" for purposes of this Section 13.2(e) means any felony under 
state or federal law for conduct arising out of the Participant's official duties as a public 
employee, in pursuit of his or her appointment or election as a public employee, or in 
connection with obtaining salary, disability retirement, service retirement or other 
benefits associated with his or her public employment. 

(4) This Section 13.2(e) will be interpreted and.adminlstered in accordance 
with the requirements of sections 7522.72 and 7522.74 of the California Government 
Code, including, but not limited to, any applicable rules governing notice and reversal of 
conviction, which requirements are herein incorporated by this reference. 

13.3 Provisions Applicable to New Participants. Except as otherwise specified below, this 
Section 13.3 is effective for only the following Participants on these dates: January 1, 2013, for each 
Represented Employee who first becomes a Participant on or after January 1, 2013; and, July 1, 2012, 
for each Non-Represented Employee who first becomes a Participant on or after July 1, 2012. 

(a) Definition of Compensation. For purposes of determining the Participant's 
Benefit, "Compensation" means the normal monthly rate of pay or base pay of the Participant 
paid by the District in cash to similarly situated Employees of the same group or class of 
employment for services rendered on a full-t ime basis during normal working hours, pursuant to 
publicly available pay schedules. Deferred amounts will be included in Compensation when 
earned rather than when paid. The following amounts are excluded from Compensation: 

(1) Any amount that the Board determines has been paid to increase the 
Participant's Benefit. 

(2) Any amount that is (A) paid In kind to the Participant, or was paid 
directly to a third-party (other than the Plan) for the Participant's benefit, and 
(B) subsequently converted to and received by the Participant in cash. 

(3) Any one-time or ad hoc payments to the Participant. 

(4) Severance or any other payment that is granted or awarded to the 
Participant In connection with, or in anticipation of, a separation from employment, but 
is received by the Participant while employed. 

(S) Any payments for unused vacation, annual leave, personal leave, sick 
leave, or compensatory time off, however denominated. 
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(6) Any payments for additional services rendered outside of normal 
working hours. 

(7) Any employer-provided allowance, reimbursement, or payment, 
including, but not limited to, one made for housing, vehicle, or uniforms. 

(8) Compensation for overtime work, other than as defined in Section 
207(k} of Title 29 of the United States Code. 

(9) District contributions to deferred compensation or defined contribution 
plans. 

(10) Any bonus paid in addition to the amounts described in Section 13.3(a). 

(11) Any other form of compensation that the Board determines is 
inconsistent with the requirements of Section 13.3(a). 

(12) Any other form of compensation that the Board determines should not 
be included in Compensation. 

(13) For each calendar year, any amount in excess of $113,700, the 
contribution and benefit base specified in section 430(b) ofTitle 42 of the United States 
Code on January 1, 2013. The Board will adjust the annual Compensation limit described 
in the preceding sentence after each annual actuarial valuation of the Plan based on 
changes to the Consumer Price Index for All Urban Consumers. The adjustment will be 
effective on the January 1 following each such annual valuation. 

(b) Definition of Monthly Average Earnings. For purposes of determining the 
Participant's Benefit, "Monthly Average Earnings" means the highest average annual 
Compensation earned by the Participant during a period of at least 60 consecutive months (36 
consecutive months, in the case of an Eligible Age Employee) immediately preceding his or her 
Retirement, or during any other period of at least 60 consecutive months (36 consecutive 
months, in the case of an Eligible Age Employee) during the Participant's applicable service that 
the Participant designates on the application for retirement. 

(c) Participant Contributions. 

(1) For a Participant who is a Non-Represented Employee, this Section 
13.3(c) is effective January 1, 2013. For a Participant who is a Represented Employee, 
this Section 13.3(c) is effective on the later of (i) January 1, 2013, or (ii) the date on 
which the CBA between the District and the Participant's Union, as in effect on January 
1, 2013, expires or, if earlier, the renewal, amendment, or other extension of that CBA. 

(2) Each Participant must contribute part of his or her Compensation to the 
Plan. The initial contribution rate will equal SO% of the normal cost rate, rounded to the 
nearest quarter of 1%. The District may not pay any portion of this contribution for any 
Participant. The Participant contribution rate will be expressed as a percentage of 
Compensation. 
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(3) Once established, the Participant contribution rate will be adjusted to 
reflect a change In the normal cost rate, but only if the normal cost rate increases by 
more than 1% of payroll above or below the normal cost rate in effect on the later of: (i) 
the date the Participant contribution rate is first established, or (ii) the date of the last 
adjustment to the Participant contribution rate under this paragraph. 

{4) The Participant contribution rate may be more than SO% of the normal 
cost rate, but only if the requirements of section 7522.30(e) of the Government Code 
are satisfied. 

(5) For purposes of this Section 13.3{c), "normal cost rate" means the total 
annual actuarially determined normal cost under the entire Plan of Benefits for 
Participants covered by the Service Retirement Benefit formula under Section 13.3(d), 
as determined by the Plan's actuary in accordance with the Board's funding policy. 

(6) All Participant contributions will be collected by deducting the amounts 
thereof from the Compensation due to the Participant from the District. Participant 
contributions will not be deducted from any amount due to a Participant for any 
calendar year in excess ofthe limit described in Section 13.3(a)(13). 

{7) An individual account will be established for each Participant In order to 
record the Participant's contributions to the Plan. The account balance will be credited 
with interest based on the monthly average yield on 13-week (fixed maturity) Treasury 
bills. If a Participant's District employment terminates before the Participant is Vested, 
the Participant's entire account balance will be distributed in lump sum as a refund to 
the Participant as soon as administratively practicable. A Deferred Vested Participant 
may at any time elect to receive dis~ribution of his or her entire account balance in lump 
sum, upon which the Deferred Vested Participant's participation In the Plan will cease 
and he or she will no longer be entitled to any Benefit. Upon Retirement, a Participant 
will not be entitled to a refund of any part of the Participant's account. This Section 
13.3{c)(7) will be subject to negotiations or further District Board action (as appropriate) 
addressing various topics, including but not limited to the terms and conditions 
applicable to a Participant who resumes participation in the Plan after receiving a refund 
or his or he·r account balance. 

(d) Service Retirement Allowance. 

(1) Each Participant who has (A) completed at least five complete Years of 
Service, (B) reached at least age 52, (C) terminated service as an Employee, and 
(D) completed and submitted an application for benefits, at the time and manner 
determined by the Board, may retire for service and receive a Service Retirement 
Benefit. 

(2) The Service Retirement Benefit payable to a Participant upon meeting 
the requirements in Section 13.3{d)(1) will equal the percentage of the Participant's 
Monthly Average Earnings, as determined in accordance with the following schedule 
based on the Participant's age at retirement, taken to the preceding quarter year, 
multiplied by the Participant's Years of Service. 
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Age at Retirement Percentage 
52 1.000% 

5214 1.025% 
52Ya 1.050% 

52% 1.075% 

53 1.100% 

53% 1.125% 
53Y, 1.150% 

53% 1.175% 
54 1.200% 

5414 1.225% 
54Y, 1.250% 

54% 1.275% 

55 1.300% 

55% 1.325% 
55Y, 1.350% 

55% 1.375% 
56 1.400% 

56% 1.425% 
56Y, 1.450% 

56% 1A75% 

57 1.500% 

5714 1.525% 
57Y, 1.550% 

57% 1.575% 

58 1.600% 

58% 1.625% 
58Y, 1.650% 

58% 1.675% 

59 1.700% 

5914 1.725% 
59Y, 1.750% 

59% 1.775% 

60 1.800% 

60% 1.825% 

GOY. 1.850% 

60% 1.875% 

61 1.900% 

61% 1.925% 
61Y, 1.950% 

61% 1.975% 

62 2.000% 

62% 2.025% 

62Ya 2.050% 

62% 2.075% 
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Age at Retirement Percentage 
63 2.100% 
63U 2.125% 
63Y, 2.150% 
63% 2.175% 
64 2.200% 
64U 2.225% 
64Y, 2.250% 
64% 2.275% 
65 2.300% 
65U 2.325% 
65Y, 2.350% 
65% 2.375% 
66 2.400% 
66U 2.425% 
66Y, 2.450% 
66% 2.475% 
67 2.500% 

13.4 Funding. 

(a) In any Plan Year beginning on or after January 1, 2013, the District's contribution 
to the Plan, in combination with Participant contributions to the Plan, may not be less than the 
actuarially determined normal cost of Benefits for all Participants under the entire Plan for the 

'· 
Plan Year. 

(b) The Board may suspend contributions only when all of the following occur: 

(1) The Plan Is funded by more than 120%, based on the computation by 
the Plan's actuary in accordance with the Governmental Accounting Standards Board 
requirements that Is included in the annual valuation. 

(2) The Plan's actuary determines, based on the annual valuation, that 
continuing to accrue excess earnings could result in disqualification of the Plan's tax 
exempt status under the Code. 

(3) The Board determines that the receipt of any additional contributions 
required by this section would conflict with its fiduciary responsibility set forth in 
Section 17 of Article XVI of the California Constitution. 

IN WITNESS WHEREOF, the Plan is hereby amended as set forth above on this 27th day of February, 

2013. 

~~ry 
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President Greg Harper 
AC Board of Directors 
AC Transit District 
1600 Franklin Street 
Oakland, CA 94612 

Dear President Harper: 

AC Transit 
Emplovees' Retirement System 

-· -- -..... _ ·-·---- --
RECEIVED 

MAR 2 8 2014 

DISTRICT SECRETARY'S 

OFFICE 

(510) 891-7257 
fax (510) 891-7169 

retirement@actransit.org 

March 28, 2014 

At our March meeting, the Retirement Board directed me to write this letter to the 
District Board regarding the current status of Plan Amendment 13-A-16. 

As you know, Plan Amendment 13-A-16 was adopted by the District Board on February 
27, 2013. As you also know, in October 2013, the Governor signed AB 1222, which exempted 
"transit employees" from PEPRA. Based on the facts that the District returned all employee 
contributions that were mandated by Plan Amendment 13-A-16 and is not currently collecting 
employee contributions, as well as various communications we have had with the District, it is 
the Retirement Board's understanding that the District does not want the Retirement Board to 
enforce Plan Amendment 13-A-16. 

However, in the five months since the enactment of AB 1222, the District Board has 
taken no action to revoke Plan Amendment 13-A-16. This has left the Retirement Board in an 
untenable position. By law, we are obligated to follow the terms of the Retirement Plan, 
including Plan Amendment 13-A-16; however, at the same time, it is our understanding that the 
District Board does not want us to do so. 

Consequently, we request that the District Board take formal action as soon as possible to 
revoke Plan Amendment 13-A-16. 

Please feel free to call me if you would like to discuss this letter. 

Smcebl~ 

~ AC Transit Retirement Board 

cc: AC Transit Board, AC Transit Retirement Board, D. Armijo, D. Standridge, H. Wildmann, R. 
Richeda, T. Prescott 

The AC Transit Employees' Retirement System is dedicated to providing a secure and predictable 
source of retirement income for eligible employees, retirees and beneficiaries 

1600 Franklin Street 
Oakland, CA 94612 
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ALAMEDA-CONTRA COSTA TRANSIT DISTRICT 
RESOLUTION NO. 14-031 

A RESOLUTION CONFIRMING THE INCLUSION OF EMPLOYEES 
HIRED JULY 1, 2012 THROUGH DECEMBER 31,2014, 

IN THE AC TRANSIT EMPLOYEES' RETIREMENT PLAN (TIER 1) 
AND REPEALING RESOLUTION NOS. 12-030 AND 13-006 

Att. 4 to SR No. 14-186 

WHEREAS, on May 23, 2012, the AC Transit Board of Directors adopted Resolution No. 
12-030, approving a Tier Two pension plan for unrepresented employees and Board Officers 
whose contracts provided for participation in Tier Two, effective July 1, 2012; and 

WHEREAS, on September 12, 2012, Governor Brown signed into law the Public 
Employees' Pension Reform Act of 2013 (PEPRA), which became effective January 1, 2013; and 

WHEREAS, on February 27, 2013, the Board of Directors adopted Resolution No. 13-006, 
approving Amendment 13-A-16 to the AC Transit District Employees' Retirement Plan; and 

WHEREAS, the amendment became effective January 1, 2013 for each represented 
employee who first became a participant on or after January 1, 2013 and July 1, 2012 for each 
unrepresented employee who first became a participant on or after July 1, 2012; and 

WHEREAS, on March 27, 2013, the Board of Directors confirmed the content of 
Resolution No. 13-006, as it pertained to unrepresented employees; and 

WHEREAS, on October 4, 2013, Government Code §7522.02 was amended to exempt 
public transit employees from PEPRA until January 1,2015, or until the federal district court 
issued a decision, whichever was sooner. 

NOW THEREFORE, the Board of Directors of the Alameda-Contra Costa Transit District 
does resolve as follows: 

Section 1. Confirms the inclusion of District employees, not including Board officers, 
hired during the period of July 1, 2012 through December 31, 2014 as participants in the AC 
Transit Employees' Pension Plan Tier 1. 

Section 2. Repeals Resolution numbers 12-030 and 13-006, in their entirety. 

Section 3. The District will amend its pension plan to reflect that Plan Amendment 
13-A-16 is repealed. 

Section 3. The Board will adopt a Tier 2 pension plan effective for all unrepresented 
and IBEW employees hired on or after January 1, 2015 and will amend the pension plan 
accordingly. 

Resolution No. 14-031 Page 1 of2 
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Att. 4 to SR No. 14-186 

Section 4. This resolution shall become effective immediately upon its passage by 
four affirmative votes of the Board of Directors. 

PASSED AND ADOPTED this 25th day of June 2014. 

Greg Harper, President 

Attest: 

Linda A. Nemeroff, District Secretary 

I, Linda A. Nemeroff, District Secretary for the Alameda-Contra Costa Transit District, do 
hereby certify that the foregoing Resolution was passed and adopted at a regular meeting of 
the Board of Directors held on the 25th day of June 2014, by the following roll call vote: 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 

Linda A. Nemeroff, District Secretary 

Approved as to Form and Content: 

Denise C. Standridge, Interim General Counsel 
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